
 
 

 

TERMS AND CONDITIONS 

1. Applicability and Modification.  These terms and conditions (“Terms”) together with the terms and conditions on the face of the purchase order (the “Order) submitted 
by Trading Heritage International, LLC (“Buyer”) to the party to whom the Order is addressed (“Supplier”), govern the purchase of the goods and services described on the 
face of the Order (the “Goods”) and are an integral part of the offer by Buyer to Supplier. The Order is an offer to purchase goods and services. In the event the Order is 
determined to be an acceptance of an offer by Supplier to sell goods or services, Buyer’s acceptance of Supplier’s offer is expressly conditioned upon Supplier’s acceptance of 
these Terms and any additional or different terms proposed by Supplier are rejected. The Order and these Terms constitute the entire agreement of the parties with respect to 
the Goods, and supersede all prior or contemporaneous understandings, agreements, negotiations, representations, and communications, both written and oral, with respect to 
the Goods. The Order and these Terms expressly limit Supplier’s acceptance to the terms of the Order and these Terms. The Terms prevail over any terms or conditions 
contained in any other document and expressly exclude any of Supplier’s terms and conditions of sale or any other document issued by Supplier in connection with the Order. 
These Terms apply to any repaired or replacement Goods provided by Supplier hereunder. Except where specifically provided herein, in the event of a conflict between these 
Terms and the terms on the face of the Order, the terms on the face of the Order shall prevail and control. No change to the Order or these Terms is binding upon Buyer 
unless it is in writing and is signed by an authorized representative of Buyer. 
 
2. The Order. If Supplier does not accept the Order in writing within 30 days of Supplier’s receipt of the Order, the Order will be deemed cancelled regardless of the terms 
of the Order, unless Buyer explicitly states otherwise in writing. If the Order is not cancelled and the Goods are shipped within 30 days of the Order, then Supplier will be 
deemed to have accepted and agreed to these Terms and any other terms contained in the Order. 

 

3. Shipping Terms. Delivery shall be made DDP (Incoterms 2010) to the address specified in the Order (the “Delivery Location”). Supplier will give written notice of 
shipment to Buyer when the Goods are delivered to a carrier for transportation and, upon request, provide shipping documentation. The Order number must appear on all 
shipping documents, invoices, and any other documents pertaining to the Order. All goods will be packed for shipment in a manner sufficient to ensure the Goods are delivered 
without damage. Supplier will ensure that all Bills of Lading for Goods delivered to Buyer shall be marked “pre-paid.” Supplier shall ensure that any freight forwarders, carriers, 
shipping and delivery companies or any other person or entity used to deliver Goods to or on behalf of Buyer or Buyer’s customers have waived, in writing, any and all right to 
payment from Buyer and Buyer’s customers, it being agreed that Supplier shall be responsible for all shipping costs for Goods delivered to Buyer. Supplier shall defend, 
indemnify and hold harmless Buyer Group (defined infra) from all fines, costs, penalties, liabilities and claims of every kind, including attorneys’ fees, costs of suit, settlements, 
judgments, and other expenses to which Buyer may be subject arising out of the shipment of Goods to Buyer regardless of cause, even if caused by the sole, joint, or concurrent 
negligence or fault of Buyer Group. Supplier’s obligation to defend, indemnify and hold Buyer harmless under this Section 3 shall not in any manner be limited by any limitation 
on the amount or types of damages, compensation or benefits payable by Buyer, its agents or subcontractors under applicable worker’s compensation acts, disability benefit 
acts or other employee benefit acts, and Supplier specifically waives any immunity it may have under such acts. 
 
4. Cancellation. Buyer may cancel the Order and return the Goods at any time before they are installed in their intended facility. 

 

5. Delivery Date. Supplier shall deliver the Goods in the quantities and on the date(s) specified in the Order or as otherwise agreed in writing by the parties (the “Delivery 
Date”). Timely delivery of the Goods is of the essence. In the event of delay or anticipated delay, from any cause, Supplier will immediately notify Buyer. If Supplier fails to 
deliver the Goods in full by the Delivery Date, Buyer may, notwithstanding any term in the Order, terminate the Order immediately by providing written notice to Supplier and 
Supplier shall defend and indemnify Buyer against any losses, claims, damages, and reasonable costs and expenses attributable to Supplier’s failure to deliver the Goods by the 
Delivery Date. 

 

6. Quantity. Notwithstanding any terms contained in the Order, Buyer reserves the right to reject a delivery of Goods if the quantity of Goods delivered is less than the 
quantity ordered or if the quantity of Goods delivered exceeds the ordered quantity by 5%. Any such rejected Goods shall be returned to Supplier at Supplier’s risk and expense. 
If Buyer does not reject the Goods and instead accepts the delivery of Goods at the increased or reduced quantity, the Price for the Goods shall be adjusted on a pro-rata basis 
to account for the excess or insufficient quantity of Goods. 
 
7. Title and Risk of Loss. Title passes to Buyer upon: (i) delivery of the Goods to the Delivery Location; and (ii) Buyer’s inspection and acceptance of the Goods. Supplier 
bears all risk of loss or damage to the Goods until delivery of the Goods to the Delivery Location and Buyer’s acceptance of the Goods. 

 

8. Inspection and Rejection of Nonconforming Goods. Notwithstanding any Terms or term on the face of the Order, Buyer, at its sole option, may inspect all or a 
portion of the Goods at any time on or after the Delivery Date and may reject all or any portion of the Goods if Buyer determines, in Buyer’s sole discretion, that the Goods 
are nonconforming or defective. If Buyer rejects any portion of the Goods, Buyer has the right, effective upon written notice to Supplier, to: (a) rescind the Order in its entirety; 
(b) accept the Goods or any portion thereof at a reasonably reduced price; or (c) reject the Goods and require replacement of the rejected Goods. If Buyer requires replacement 
of the Goods, Supplier shall, at its expense, promptly replace the nonconforming Goods and pay for all related expenses, including, but not limited to, transportation charges 
for the return of the defective goods and the delivery of replacement Goods. If Supplier fails to timely deliver replacement Goods, Buyer may replace them with goods from a 
third party and charge Supplier the cost thereof. 

 

9. Price. The price of the Goods is the price stated in the Order (the “Price”). Unless otherwise specified in the Order, the Price includes all packaging, transportation costs 
to the Delivery Location, insurance, customs duties and fees, and applicable taxes and tariffs, including, but not limited to, all sales, use or excise taxes and import tariffs and 
taxes. Supplier is responsible for the collection and reporting of all applicable tariffs and taxes such as sales, use, withholding, value added, import or similar tariffs and taxes. 

 

10. Payment Terms. Supplier will issue an invoice to Buyer on or after the Buyer’s acceptance of the Goods. Buyer will pay all properly invoiced amounts due to Supplier 
within sixty (60) days after Buyer’s receipt of such invoice, except for any amounts disputed by Buyer in good faith. In the event of a payment dispute, Supplier will continue 
performing its obligations under the Order notwithstanding the dispute. Buyer reserves the right to set off at any time any amount owing to it by Supplier against any amount 
payable by Buyer to Supplier. 

 

11. Sub-Providers. Supplier unconditionally hereby warrants, represents and covenants to Buyer that all subcontractors, suppliers, laborers, shippers, carriers, and other 
persons or entities (“Supplier’s Vendors”) that have supplied services, labor, materials and/or equipment to Supplier in connection with the Order either have been paid, or will 
be timely paid, in full for such labor, materials and/or equipment. Supplier will indemnify, hold harmless, and defend Buyer and Buyer’s customers for any and all claims for 
payment including, without limitation, lien claims from Supplier’s Vendors. 

 

12. Warranties. Supplier warrants to Buyer that for a period of two years from the Delivery Date, all Goods will: (a) be free from any defects in workmanship, material and 
design; (b) conform to the applicable specifications, drawings, designs, samples and other requirements specified by Buyer; (c) be fit for their intended purpose and operate as 
intended; (d) be merchantable; (e) be free and clear of all liens, security interests or other encumbrances; and (f) not infringe or misappropriate any third party’s patent or other 



 
 

 

intellectual property rights. In addition, Supplier will also provide assignable warranties for the Goods from Supplier’s Vendors so that such warranties may be passed-through 
or assigned to Buyer and by Buyer and such warranties shall survive any delivery, inspection, acceptance or payment for the Goods by Buyer. These warranties are cumulative 
and in addition to any other warranty provided by law or equity. If Buyer gives Supplier notice of noncompliance with this Section, Supplier shall, at its own cost and expense, 
within 30 days, replace or repair the defective or nonconforming Goods and pay for all related expenses, including, but not limited to, transportation charges for the return of 
the defective or nonconforming goods to Supplier, and the delivery of repaired or replacement Goods to Buyer. 
 
13. Indemnification and Insurance. 

 

SUPPLIER’S PEOPLE AND PROPERTY – SUPPLIER SHALL DEFEND, INDEMNIFY AND HOLD HARMLESS BUYER AND BUYER’S PARENT COMPANY, 
SUBSIDIARIES, AFFILIATES, CONTRACTORS (OF ANY TIER), CUSTOMERS, SUCCESSORS OR ASSIGNS, AND SUCH PARTIES’ RESPECTIVE DIRECTORS, 
OFFICERS, MEMBERS, SHAREHOLDERS, AND EMPLOYEES (COLLECTIVELY, THE “BUYER GROUP”) AGAINST ANY AND ALL LOSS, INJURY, DEATH, 
DAMAGE, LIABILITY, CLAIM, DEFICIENCY, ACTION, JUDGMENT, INTEREST, AWARD, PENALTY, FINE, COST OR EXPENSE, INCLUDING 
REASONABLE ATTORNEY AND PROFESSIONAL FEES (COLLECTIVELY, “LOSSES”) RELATED TO THE GOODS AND ARISING OUT OF OR RELATED 
TO ANY ILLNESS, BODILY INJURY OR DEATH OR ANY PROPERTY LOSS OR DAMAGE (INCLUDING PROPERTY OWNED, LEASED, HIRED OR 
CHARTERED) SUFFERED BY SUPPLIER, SUPPLIER’S PARENT COMPANY, SUBSIDIARIES, AFFILIATES, CONTRACTORS (OF ANY TIER), SUCCESSORS 
OR ASSIGNS, AND SUCH PARTIES’ RESPECTIVE DIRECTORS, OFFICERS, MEMBERS, SHAREHOLDERS, AND EMPLOYEES (COLLECTIVELY, THE 
“SUPPLIER GROUP”) EVEN IF CAUSED BY THE SOLE, JOINT, OR CONCURRENT NEGLIGENCE OR FAULT OF THE BUYER GROUP. 
 
BUYER’S PEOPLE AND PROPERTY – TO THE EXTENT THE INDEMNITY OBLIGATIONS CONTAINED IN THIS AGREEMENT ARE GOVERNED BY 
CHAPTER 127, TEXAS CIVIL PRACTICE & REMEDIES CODE, KNOWN AS THE TEXAS OILFIELD ANTI-INDEMNITY ACT, BUYER SHALL DEFEND, 
INDEMNIFY AND HOLD HARMLESS THE SUPPLIER GROUP AGAINST ANY AND ALL LOSSES RELATING TO THE GOODS AND ARISING OUT OF OR 
RELATED TO ANY ILLNESS, BODILY INJURY OR DEATH OR ANY PROPERTY LOSS OR DAMAGE (INCLUDING PROPERTY OWNED, LEASED, HIRED 
OR CHARTERED) SUFFERED BY ANY MEMBER OF THE BUYER GROUP EVEN IF CAUSED BY THE SOLE, JOINT, OR CONCURRENT NEGLIGENCE 
OR FAULT OF THE SUPPLIER GROUP. 
 
Insurance – To the extent the indemnity obligations contained in this Agreement are governed by Chapter 127, Texas Civil Practice & Remedies Code, known as the Texas 
Oilfield Anti-Indemnity Act, The Parties shall each support their respective mutual indemnity obligations in Sections 13.1 and 13.2 by furnishing liability insurance coverage, of 
like kind and in equal amounts obtained by each Party for the benefit of the other Party and its group, respectively, as indemnitees. Supplier shall obtain commercial general 
liability insurance with a limit of $1,000,000 per occurrence including, but not limited to, coverage for public liability including bodily injury and property damage liability, 
personal/advertising injury, contractual liability for those liabilities assumed by supplier herein (including the indemnity obligations contained herein), cross liability and 
severability of interest, pollution, products and completed operations. buyer shall be named as an additional insured under such insurance Policy. 
 
THIRD PARTIES – TO THE EXTENT ALLOWED BY APPLICABLE LAW, SUPPLIER SHALL RELEASE, DEFEND, INDEMNIFY, AND HOLD HARMLESS 
THE BUYER GROUP AGAINST ALL CLAIMS ARISTING OUT OF OR RELATED TO THE GOODS BROUGHT AGAINST BUYER GROUP BY THIRD 
PARTIES (INCLUDING BUYER’S CUSTOMERS) EVEN IF CAUSED BY THE SOLE, JOINT, OR CONCURRENT NEGLIGENCE OR FAULT OF THE BUYER 
GROUP. 
 
INTELLECTUAL PROPERTY – SUPPLIER SHALL, AT ITS EXPENSE, DEFEND, INDEMNIFY AND HOLD HARMLESS THE BUYER GROUP AGAINST ANY 
AND ALL LOSSES ARISING OUT OF, OR IN CONNECTION WITH, ANY CLAIM THAT ANY MEMBER OF THE BUYER GROUP’S OR BUYER’S 
CUSTOMER’S USE OR POSSESSION OF THE GOODS INFRINGES OR MISAPPROPRIATES THE PATENT, COPYRIGHT, TRADE SECRET OR OTHER 
INTELLECTUAL PROPERTY RIGHT OF ANY THIRD PARTY. ADDITIONALLY, SUPPLIER SHALL PROVIDE (WITHOUT ANY FURTHER COST TO BUYER) 
ALL LICENSES RELATED TO INTELLECTUAL PROPERTY RIGHTS AND PAY ALL ROYALTIES NECESSARY FOR BUYER’S PURCHASE, RESALE 
AND/OR USE OF THE GOODS. 
 
14. Compliance with Law. Supplier represents and warrants it is in compliance with and shall comply with all applicable laws, regulations and ordinances. In furtherance of 
the foregoing (and not in limitation), Supplier shall comply with Section 1502 of the Dodd-Frank Act and all other laws, regulations and/or ordinances related to conflict 
minerals, and shall promptly provide appropriate disclosures (including as requested by Buyer) in respect of such law. Supplier has and shall maintain in effect all the licenses, 
permissions, authorizations, consents and permits that it needs to carry out its obligations under the Order. Supplier shall comply with all export and import laws of all countries 
involved in the sale and transportation of Goods under the Order. Supplier assumes all responsibility for shipments requiring any government import clearance. 
 
15. Remedies. Buyer’s remedies shall be cumulative and shall include any remedies allowed by law.  

 

16. Waiver. No waiver by Buyer of any of the provisions of the Order or Terms will be effective unless explicitly set forth in writing and signed by an authorized representative 
of Buyer. No failure to exercise, partial exercise of, or delay in exercising, any rights, remedy, power or privilege arising from the Order or Terms shall operate or be construed 
as a waiver thereof of any other right, remedy, power, or privilege. 

 

17. Assignment. Supplier shall not assign, transfer, delegate or subcontract any of its rights or obligations under the Order without the prior written consent of Buyer. Any 
purported assignment or delegation in violation of this Section shall be null and void, and will not relieve Supplier of any of its obligations hereunder. 

 

18. Governing Law / Jurisdiction / Jury Waiver / Arbitration. The Order, these Terms, the relations between the parties, and any dispute arising therefrom shall be 
governed by the procedural and substantive laws of the state of Texas, exclusive of conflict of laws principles which would direct the application of the substantive or procedural 
law of another jurisdiction. ALL CLAIMS WHICH ARISE BETWEEN THE PARTIES SHALL BE SUBMITTED TO BINDING ARBITRATION BEFORE A SINGLE 
ARBITRATOR UNDER THE RULES OF THE AMERICAN ARBITRATION ASSOCIATION. THE PARTIES ARE BOTH REQUIRED TO PARTICIPATE IN 
MANDATORY, BINDING ARBITRATION AS THEIR SOLE REMEDY, AND BOTH WILL WAIVE THEIR RIGHT OF A TRIAL BY JURY OF ANY LEGAL 
CLAIM THAT EITHER MAY HAVE AGAINST THE OTHER—EXCEPT AS EXPRESSLY PROVIDED HEREIN. The Parties agree that Buyer’s business involves 
interstate commerce. The Parties disclaim application of state arbitration law and desire this Section be governed by the Federal Arbitration Act and ask that: (a) this Section be 
read to the greatest extent possible in favor of arbitration; and (b) that the agreement be reformed if necessary to the greatest extent possible provide for arbitration. The Parties 
agree that this Section does not excuse a party from complying with and exhausting any administrative remedy or process through the EEOC or equivalent state agency. The 
arbitration shall be conducted in Houston, Texas. The Parties further agree that the selected arbitrator shall have full authority to determine: (a) the enforceability and validity 
of this Section and this Agreement (including, but not limited to, whether the agreement to arbitrate fails for lack of consideration, whether the agreement is subject to a state 
law defense, whether an oral agreement affects the validity of this agreement to arbitrate, and whether a valid agreement to arbitrate was formed between the Parties); (b) 



 
 

 

whether a particular claim or controversy between the parties is covered by this Section; and (c) procedural questions concerning whether a claim should go forward in arbitration, 
including, but not limited to, compliance with notice, time limits, and other prerequisites. The Parties hereby agree that the arbitration award may be appealed pursuant to the 
AAA’s Optional Appellate Arbitration Rules (“Appellate Rules”); that the award rendered by the arbitrator shall, at a minimum, be a reasoned award; and that the award shall 
not be considered final until after the time for filing the notice of appeal pursuant to the Appellate Rules has expired. Appeals must be initiated within thirty (30) calendar days 
of receipt of an award, as defined by Rule A-3 of the Appellate Rules, by filing a Notice of Appeal with any AAA office. Following the appeal process the decision rendered by 
the appeal tribunal may be entered in any court having competent jurisdiction. 
 
19. Force Majeure. If performance by Buyer is prevented, delayed or made more difficult or less profitable or desirable to Buyer due to circumstances arising out of 
earthquakes, floods, hurricanes, named tropical storms, lightning strikes, ice storms, blizzards, icebergs, air and sea disasters, piracy, theft, explosions, fire, epidemics, pandemics, 
public health emergencies, acts of God or public enemy, war, terrorism, national emergency, invasions, insurrections, riots, strikes, lockouts, blockades, any laws, rules, 
regulations, orders, directives of, or interference by any government, government agency, failure of Buyer’s suppliers to ship or deliver on time, or any other circumstance 
beyond Buyer’s reasonable control, whether reasonably foreseeable or not, Buyer shall be relieved of its obligations under any agreement between Buyer and Supplier. 

 

20. Disclaimer of Reliance. Supplier acknowledges that it agrees to these Terms by its own free choice, without any inducement offered in any way other than the express 
Terms contained herein. Supplier warrants and represents that no promise, agreement, representation, inducement or condition not set forth in these Terms has been made or 
relied upon by Supplier in agreeing to these Terms. Supplier is relying solely upon its own judgment in agreeing to these Terms. 

 

21. Severability. If any provision herein is partially or completely void or unenforceable pursuant to applicable law, then such provision shall be deemed amended to the 
extent necessary to make it enforceable. If such an amendment is not possible, then such provision shall be deemed deleted. If any provision is so deleted, the remaining terms 
and conditions will remain in full force and effect. 

 

22. Attorneys’ Fees. If Buyer is the prevailing party in any legal proceeding arising out of the Order, the Terms, or the relationship between the parties, Supplier shall pay all 
reasonable costs, including, without limitation, attorneys’ fees, court costs, and expert and testing expenses, incurred by Buyer in connection with such action. 

 

23. Consequential Damages. BUYER GROUP SHALL NOT BE LIABLE FOR CONSEQUENTIAL DAMAGES (INCLUDING, BUT NOT LIMITED TO LOST 
PROFITS), INCIDENTAL DAMAGES, OR ANY PUNITIVE DAMAGES ARISING IN CONNECTION WITH THIS AGREEMENT. SUPPLIER SHALL RELEASE, 
DEFEND, INDEMNIFY, AND HOLD HARMLESS THE BUYER GROUP AGAINST ALL PUNITIVE DAMAGES AND/OR LOSSES FOR CONSEQUENTIAL 
DAMAGES SUFFERED BY ANY MEMBER OF THE SUPPLIER GROUP. THE FOREGOING SHALL APPLY EVEN IF CAUSED BY THE SOLE, JOINT, OR 
CONCURRENT NEGLIGENCE OR FAULT OF THE BUYER GROUP. 

 

24. Compliance with Trade Expansion Act of 1962. Notwithstanding anything to the contrary, the Order is subject to immediate cancellation at Buyer’s sole discretion in 
the event of any finding or recommendation by the U.S. Department of Commerce pursuant to Section 232(B) of the Trade Expansion Act of 1962 that the country of origin 
of or the import of the Goods threatens to impair U.S. national security, whether such finding is issued prior to or after Buyer’s acceptance of the Goods or upon the imposition 
of any additional tariffs, quotas or duties upon the Goods not in effect at the time the applicable Order is placed.  This includes, but is not limited to, any report, agreement or 
action by the U.S. Government including, but not limited to, the imposition of any tariff(s) and/or quotas and any action taken by the U.S. Government against fairly-traded 
products that are in addition to, or supplemental to, the usual and customary remedies for unfairly dumped or subsidized products, regardless of whether such agreement or 
action is proactively or retroactively enforced. In the event the U.S. Government takes any action described in this section, in addition to Buyer’s option to cancel the Order, 
Buyer may instead demand specific performance of the parties’ contract be entitled to set-off any amounts charged to Buyer as a result of any action by the U.S. Government 
including, but not limited to, tariff charges against the original purchase price of the Goods set forth in the Order. 


